77.1004 (b).  Overhanging highwalls
and banks shall be taken down and other
unsafe ground conditions shall be
corrected promptly, or the area shall
be posted.

I take note of the fact that the respondent's ground
control plan provision simply parrots the language of the
identical mandatory section 77.1004{b).  Although the inspector
stated that he reviewed the plan before deciding which portion
to cite, he conceded that he could have cited a violation of
30 CFR 77.1001, but decided to cite section 77.1000 because
of the failure to follow the plan provision.

Citation No. 2075267, charges the respondent with a
violation of 30 CFR 77.1005, for an asserted failure to remove
loose hazardous material from the face of the highwall
in question for a distance of approximately 150 feet.  Section
77.1005, provides as follows:

(a)   Hazardous areas shall be scaled
before any other work is performed in
the hazardous area.  When scaling of
highwalls is necessary to correct condi-
tions that are hazardous to persons

in the area, a safe means shall be pro-
vided for performing such work.

(b)   Whenever it becomes necessary

for safety to remove hazardous material
from highwalls by hand, the hazardous
material shall be approached from a
safe direction and the material removed
from a safe location.

In support of the citations, petitioner's counsel argued
that even though Inspector Siria may not have known about
the condition of the highwall prior to the accident, the
testimony of the two miners in this case establishes that
the highwall condition "did not look good."  Conceding
that one of the miners was of the opinion that the highwall
had not been scaled, while the other one stated that it appeared
that it had been scaled "but not very good," counsel
nonetheless asserted that a violation may still be established
on the basis of the second miner's testimony alone.  Counsel
suggests that, at best, the differences in the testimony
only goes to the degree of the violation, and may not serve
to eliminate the presence of the violation (Tr, 249) .  Counsel
also maintains that the respondent has presented little rebuttal
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red by the respondent.
